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Editorial

Reflections on
Strengthening the

Inter-American Human

Rights System

Dear Colleagues,

of American States (OAS), gathered at the General
Assembly in San Salvador, decided to form a Special
Working Group to Reflect on the Workings of the
Inter-American Commission on Human Rights with

In June 2011, the Member States of the Organization

a view to Strengthening the Inter-American Human
Rights System. The Working Group was charged with
preparing a set of recommendations to be submitted
to the Permanent Council of the OAS by the end of the
year. While this is not the first time that the states had
promoted an initiative to examine the inter-American
system, it was the first time that such an initiative had
been taken in such a strained atmosphere. One key factor
was Brazil’s overreaction to the precautionary measures
granted by the Inter-American Commission on Human
Rights (IACHR) to indigenous communities in the Rio
Xingu Basin in Para and the Commissions request that
the Brazilian state suspend construction of the Belo
Monte dam. Another was the OAS Secretary General’s
public statement that the precautionary measures issued
by the IACHR were not compulsory. These unprecedented
occurrences and the subsequent creation of the Working
Group marked the start of a series of public and private
discussions that culminated in the Working Group’s final
report and recommendations for the JACHR and for
states, which were submitted to the Permanent Council in
December 2011 and approved in January 2012.

This issue of Aportes frames this process in a broader
context: the need to strengthen the inter-American human
rights system and adapt it to the new realities and new
challenges facing the hemisphere. While any institution
is subject to improvement, it is widely recognized in the
Americas and beyond that the inter-American system

in general, and the JACHR in particular, has played a
crucial role in protecting human rights and democracy in
the region, especially in the darkest moments of the past
several decades. Does its work sometimes make certain
states uncomfortable? Definitely, and that is precisely the
point: to reveal areas of weaknesses in the defense and
protection of human rights in the hemisphere and show
us the avenues for tackling and overcoming those short-
comings. The day that OAS Member States are completely
pleased with the work of the IACHR and have nothing to
say about it is the day we will start to worry.

The contributors to this journal approach the reflection
on the strengthening of the inter-American system from
several different perspectives. The issue begins with
an article that outlines the Working Group’s reflection
process over the past year, followed by a several articles on
general and specific topics that should guide reflections
on the system’s workings in order to genuinely strengthen
it. Subsequent articles explore some of the specific issues
raised in the course of the reflection, including precau-
tionary measures, the IACHR’s role in promoting human
rights, Chapter IV of its annual report, and its budget.
Other articles comment on the role and perspectives of
civil society in this process.

Although the final report of the Working Group was
completed and approved this year, the reflection process
is far from over. Much work lies ahead to genuinely
strengthen the inter-American human rights system, and
its many stakeholders have a role to play in this process.
We hope that this publication contributes to the debate.
As always, we look forward to your comments.

Katya Salazar
Executive Director
Due Process of Law Foundation
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Taking Stock of the Reflection
on the Workings of the
Inter-American Commission on Human Rights

Victoria Amato

Victoria Amato is advocacy coordinator at the Due Process of Law Foundation.’

he Special Working Group to Reflect on the Work-

ings of the Inter-American Commission on Hu-

man Rights with a view to Strengthening the Inter-
American Human Rights System, set up by the Permanent
Council of the Organization of American States, wrapped
up its work in January of this year. This article first offers
a brief account of the Working Group’s process from July
2011 to January 2012. This is followed by a discussion of its
final report and recommendations for the Inter-American
Commission on Human Rights (IACHR) and for states,
and their implications for the future of the inter-American
human rights system (IAHRS).

Background

The Permanent Council created the Working Group in
June 2011 in response to a mandate from the 2011 Or-
ganization of American States (OAS) General Assembly
in El Salvador to deepen the reflection on the workings
of the IACHR and produce a report with recommenda-

1 The author is grateful to Maria Clara Galvis for her valuable input
during the drafting of this article.
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tions.” These recommendations were to be presented at
the Permanent Council’s first regular session in December
2011. The Working Group's functions, agenda, timetable,
meeting summaries, and other documents have been
published on the Permanent Council’s website.> Hugo de
Zela, then permanent representative of Peru to the OAS,

2 See Record of the meeting of July 14, 2011, Doc. GT/SIDH/SA.1/11
rev.1, July 18, 2011. It states: “This Working Group of the Perma-
nent Council was created at the regular meeting of the Permanent
Council of the OAS Permanent Council of June 29, 2011, based
on the following ‘Statement made by Hugo Martinez, Minister
of Foreign Affairs of El Salvador and President of the forty-first
regular session of the General Assembly, at its fourth plenary ses-
sion, following the presentation by Dr. José de Jesus Orozco, First
Vice President of the Inter-American Commission on Human
Rights™ “The President suggests . . . that it instruct the Permanent
Council to deepen the process of reflection on the workings of the
Inter-American Commission on Human Rights (IACHR) in the
framework of the American Convention on Human Rights and
the Statute of the IACHR, with the aim of strengthening the inter-
American human rights system, and to present its recommenda-
tions to the member states as soon as possible’ (AG/INF.478/11).”
Available under Summaries, 14 July 2011, on the web page of the
Working Group, http://www.oas.org/consejo/workgroups/Re-
flect%200n%20Ways%20t0%20Strengthen.asp.

3 The Working Group web page is at http://www.oas.org/consejo/
workgroups/Reflect%200n%20Ways%20t0%20Strengthen.asp.
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Victoria Amato

chaired the Working Group and presided at its meetings
until November 2011, when he stepped down in order to
assume the post of chief of staff of the Secretary General
of the OAS. His replacement as chair, Joel Hernandez, de-
serves credit for his outstanding work as a mediator and
consensus builder during the most intense and heated dis-
cussions among the states.

Before delving into any critique, it is important to
clarify that as a regional organization composed of states,
the OAS has the power to undertake any discussion it deems
relevant on issues concerning the purpose for which it was
established. It is also useful to recall the four principles that
guide the OAS as a hemispheric forum for political dialogue
and cooperation among states: democracy, human rights,
security, and development.*

In light of the objectives of the OAS, it is worth asking
whether the process undertaken during the second half of
2011 was indeed a priority on the organizations regional
thematic agenda. The JACHR is the most prestigious organ
of the OAS, and its defense of human rights is undisputed
in the region and around the world. Why would the OAS
need to review the workings of its most effective entity?’
In this regard, it should be noted that the Working Group

4 See Organization of American States, “About the OAS/Who We
Are,” http://www.oas.org/en/about/who_we_are.asp.

5 The TACHR has garnered national and international prestige as
the “crown jewel” within the OAS. It has earned this reputation
over 50 years of exceptional work in the defense, protection, and
promotion of human rights in the Americas. This is reflected in
the standards the Commission has developed on the most varied
human rights issues in the region and its critical role in the protec-
tion of human rights in the darkest moments of Latin American
history, when it condemned the atrocities committed by authori-
tarian and dictatorial regimes and focused international attention
on them.
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was not the fruit of a profound debate or reflection on the
tasks before the Inter-American Commission, but rather
stemmed from a controversy that arose in April 2011, when
the IACHR issued precautionary measures in favor of indig-
enous communities in Brazil and ordered the immediate
suspension of the construction of a hydroelectric power
station.® Rio de Janeiro overreacted, withdrawing its ambas-
sador to the OAS, along with its candidate for a position on
the Inter-American Commission; it also withheld its annual
dues until January 2012, when it finally paid the US$6 million
it owed by then. Brazil also pressed for the Working Group’s
agenda to prioritize a review of precautionary measures. This
proposal resonated in the Working Group, since by that time
a number of states had clashed with the IACHR over the
criteria for granting those measures, particularly to protect
collective or community rights.

The atmosphere became more strained when José
Miguel Insulza, Secretary General of the OAS, received
the draft amendment of Article 11 of the IACHR’s Rules of
Procedure proposed for the election of the next Executive
Secretary, who would replace Santiago Canton in
December 2012. According to Insulza, the text “ignored”
his role in the final selection of the person who would lead
the Executive Secretariat. Specifically, it omitted reference
to the JACHR’s Statute, which clearly stipulates that the
Secretary General appoints the Executive Secretary in
consultation with the IACHR.” He therefore requested

6 See Organization of American States, Inter-American Commis-
sion on Human Rights, MC 382/10, “Indigenous Communities of
the Xingu River Basin, Pard, Brazil,” http://www.oas.org/en/iachr/
indigenous/protection/precautionary.asp.

7 Statute of the Inter-American Commission on Human Rights,
Article 21.3: “The Executive Secretary shall be appointed by the
Secretary General of the Organization, in consultation with the
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that the JACHR modify the draft amendment. While
several states supported Insulza’s position, more than a
few interpreted it as a bid on his part to unilaterally select
the next Executive Secretary. The question was finally
resolved for the good of all concerned when the IACHR
submitted a new version of the text that placated the
Secretary General.® The conflict could have been avoided,
however, if both parties had chosen to act more sensibly:
the IJACHR, by including the Statute’s language from the
outset, and the Secretary General, by initially stating what
he only voiced at the end of the negotiation—that he
would respect the proposal, provided he was certain that
the procedure was in accordance with the OAS Charter
and the American Convention on Human Rights.’

From the outset, many stakeholders in civil society,
academia, and even the IACHR itself suspected—and
some were certain—that the true purpose of the Working
Group was to weaken rather than strengthen the Inter-
American Commission. Leaving aside these specula-
tions, which persisted throughout the six months of the
reflection process, it was striking that the agenda, as
crafted, only included the issues that were troubling the
states. It failed to address other priorities for strength-
ening the JACHR, such as compliance with and imple-
mentation of its decisions, the selection of the authorities
and members of the Inter-American Commission and the
Inter-American Court, and victims™ access to the system,
to give a few examples. The final agenda included the
following topics: appointment of the Executive Secretary
of the IACHR; medium- and long-term challenges and
goals; precautionary measures; procedural matters in

Commission. Furthermore, for the Secretary General to be able
to remove the Executive Secretary, he shall consult with the Com-
mission and inform its members of the reasons for his decision.”

8 See Organization of American States, Inter-American Commis-
sion on Human Rights, “New Text of Article 11 of the IACHR
Rules of Procedure,” press release, http://www.oas.org/en/iachr/me-
dia_center/Alerts/002.asp.

9 Remarks by the Secretary General of the Organization of Ameri-
can States, José Miguel Insulza, at the meeting of the Special Work-
ing Group to Reflect on the Workings of the IACHR with a view
to Strengthening the JAHRS, held on July 19, 2011, in the Simén
Bolivar Room of the Organization of American States. Summary
of the Meeting of July 19, 2011, GT/SIDH/SA.3/11, August 2, 2011,
available on the Working Group web page (see note 3 above).
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processing individual cases and petitions; friendly settle-
ments; criteria for preparing Chapter IV of the IACHR
annual report; promotion of human rights; and financially
strengthening the inter-American human rights system.'

Much has been said, written, and recognized in a
number of different forums about the importance of
civil society participation in the activities of the OAS.
In practice, however, states have a tendency—a less than
democratic one, to be sure—to forget that the system is
not their exclusive property, even though they clearly are
among its most important stakeholders. In the process of
setting the agenda for the Working Group, this attitude was
in evidence yet again as the states proceeded to decide—
without consulting other stakeholders, such as the victims
and civil society organizations—which essential aspects of
the IACHR and the inter-American human rights system
would be discussed. Although, as already noted, states
have the power to debate any matter of their choosing
within their sphere of competence, the way in which the
agenda was set has important implications for the analysis
to follow. It clearly had, and will continue to have, an
impact on the topics being discussed—as well as those not
discussed—in this reflection process.

Over several months, 20 long, often heated discussions
took place in the meeting rooms on the first floor of
OAS headquarters. The states presented proposals and
vigorously negotiated them before agreeing to the draft
report with recommendations that was submitted to
the Permanent Council in December 2011 and finally
approved in January 2012. The following is a summary
of the report’s positive and not so positive contributions.
In our view, all of the stakeholders interested in strength-
ening the inter-American human rights system should
carefully study the report and use its recommendations,
and the reactions to them, as an opportunity to reinforce
the channels for dialogue between the states and the
TACHR.

On the positive side, the report recommends making
a commitment to allocate the resources necessary for the
proper functioning of the organs of the inter-American

10 Schedule of Activities of the Working Group, GT/SIDH 7/11 rev. 3,
November 16, 2011, available on the Working Group web page (see
note 3 above).
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system. Recognizing the systems current financial straits,
the Working Group recommended that states “gradually
increase the resources allocated to the IAHRS organs from
the Regular Fund of the OAS””"! The states also pledged to take
concrete steps in this direction during the first half of 2012.
While these statements are welcome, they will remain at the
level of good intentions unless they are accompanied by the
necessary political will to make good on this commitment in
the short term.

One of the first concerns about the report is the marked
imbalance between the recommendations directed to
the IACHR and those directed to states. For example, the
section on precautionary measures includes more than 12
recommendations for the IACHR compared to just two for
states. The sections on individual cases and petitions and on
friendly settlements offer no recommendations whatsoever
for states. While the states noted that some of the recom-
mendations were intended to equip the IACHR with new
tools to enhance procedural aspects of its work and to boost
efficiency and speed in the processing of cases and petitions,
it should be recalled that states bear the primary responsi-
bility for taking actions to facilitate the effective performance
of the IACHR.

Another concern about the recommendations—and
one that members of the IACHR pointed out numerous
times in their interactions with the Working Group—is that
many of the recommendations, especially those relating to
precautionary measures, call for the JACHR to do things
that it is already doing. For example, the Working Group
recommends that the Commission “define objective criteria
or parameters for determining ‘serious and urgent situa-
tions’ and the imminence of the harm, taking into account
the different risk levels” and “clearly establish, in consul-
tation with the parties, a work plan for the periodic review of
precautionary measures with its corresponding schedule”'?
The IACHR has already defined those criteria and also perio-
dically reviews the precautionary measures in effect. In the
former case, the IACHR discusses the criteria for identifying
serious and urgent situations in its Report on the Situation
of Human Rights Defenders in the Americas; in the latter,

11 Report of the Special Working Group to Reflect on the Workings of
the Inter-American Commission on Human Rights with a view to
Strengthening the Inter-American Human Rights System for con-
sideration by the Permanent Council, approved by the Working
Group at its meeting on December 13, 2011, GT/SIDH 13/11 rev. 2,
available on the Working Group web page (see note 3 above).

12 Ibid., p. 11.

its Rules of Procedure (Article 25(6)) and practice include
periodic review of precautionary measures.

The same can be said of the section on procedural
aspects of the petitions and case system. The Working Group
requested that prior to admitting a case, the IACHR verify
the exhaustion of domestic remedies more thoroughly.”
According to observers familiar with the work of the IACHR
in this area, the Commission has consistently improved
and fine-tuned its analysis of the exhaustion of domestic
remedies and has become increasingly strict in enforcing
compliance with the admissibility requirements for petitions.
In any event, the ideal time for discussing the exhaustion of
domestic remedies is during the admissibility stage of the
petitions and case process. For various reasons, however,
states frequently do not avail themselves of the opportunity
to submit specific arguments to the IACHR concerning the
failure to exhaust domestic remedies in a particular case.

In light of these observations, states should reflect on
the utility of an exercise that, at least with respect to these
agenda items, ultimately recommended that the IACHR—in
the words of many observers—“do what it has already been
doing” While this interpretation might be open to debate, if
this is the perception of the IACHR itself—as the Commis-
sion’s president, Dinah Shelton, said before the Working
Group—then it is truly cause for concern, given that the
OAS, on the brink of economic collapse, spent over $130,000
on this reflection process.**

Moreover, although states acknowledge that precau-
tionary measures play a critical role in saving lives, they
said nothing about their own duty to adhere to them and
to comply with the IACHR’s recommendations. The report
presents compliance with decisions as a challenge, rather
than as what it really is: an obligation of states under the
American Convention on Human Rights. The recommen-
dation to states is limited to calling on them to “exchange
best practices in implementation of recommendations and
decisions of the IAHRS organs”” It is telling that the discus-
sions within the Working Group of the states’ duty to comply
with recommendations issued by the IACHR should have
been so conspicuously vague.

The preparation of Chapter IV of the annual report of the
IACHR is an issue that has been debated for many years—
the number of years roughly equaling the number of clashes

13 Ibid., p. 12.
14 OAS sources speaking off the record indicated that this was the
approximate sum invested.
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between the states and the IACHR over this matter. No state
likes to find itself featured in this chapter, which calls attention
to countries of particular concern to the IACHR on account
of the number or severity of their human rights violations.
Venezuela and Colombia largely dominated the debate on
this matter. Both countries requested the IACHR to review
the methodology and criteria for developing Chapter IV and
to reflect on the need for and effectiveness of including such
a chapter in its report. Venezuela requested that the IACHR
prepare a report on the human rights situation in every
country in the region.” This criticism of the effectiveness of
Chapter IV must be seen as symptomatic of the discomfort
that this chapter provokes among states. It confirms that the
Working Group’s agenda was not confined to areas where the
IACHR most requires strengthening, but focused instead on
matters that cause annoyance to states. States do not want to
see themselves in this chapter, and they fear that they will be
included in it if their human rights records do not improve.
The most unfortunate event of all occurred toward
the end of the process, when Ecuador arrived at one of
the final meetings with a packet of controversial recom-
mendations. The country recommended that the JACHR
introduce a code of conduct to govern the management of
the rapporteurships,'® incorporate all rapporteur reports in a
single chapter of its annual report,'” and allocate the funding
it receives in a balanced way to all its rapporteurships.
Ecuador further requested that states, observers, and other
donors make voluntary contributions without specifying
their purpose. Ecuador’s recommendations were trained on
a single target: the Special Rapporteurship for Freedom of
Expression, which has vigorously condemned serious attacks
on freedom of expression in that Andean country. In short,
Ecuador’s proposals were intended to weaken the rappor-
teurship and strip it of the functions it has carried out for over
10 years. The all-night work marathons that preceded the
final drafting of the report ultimately did little good. Despite
certain adjustments that toned down the language somewhat,
Ecuador’s controversial recommendations made it into the
final report. And toned down or not, these proposals remain
problematic. This means that in the future, it will fall to the
TACHR and the states to interpret them in such a way as to

15 Report of the Special Working Group to Reflect on the Workings of
the Inter-American Commission on Human Rights with a view to
Strengthening the Inter-American Human Rights System for consid-
eration by the Permanent Council, p. 15.

16 Ibid., p. 16.

17 Ibid., p. 10.
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strengthen the inter-American human rights system.'®

The completed report was initially presented in
December, but official approval was scheduled for the
first regular session of the Permanent Council in January
2012. Thanks to the efforts of civil society and the press,
as well as the support of the vast majority of states, which
made clear their opposition to the proposal by Ecuador,
there were firm declarations of confidence in the work of
the Special Rapporteurship for Freedom of Expression.
The majority of the OAS Member States declared in no
uncertain terms that none of the recommendations could
be interpreted in such a way as to strip the IACHR of its
independence and autonomy. For her part, the ambas-
sador of Ecuador took a less confrontational tone and
expressed her willingness to build consensus. She did
not insist on creating a monitoring mechanism, taking
the issue to the next General Assembly, or convening a
special assembly for this purpose, although all of those
actions had been proposed in the final meetings of the
Working Group before the final draft of the report was
prepared, with some support from states such as Brazil
and Colombia, which later held their silence.

The TACHR, through its representatives, had the
opportunity to respond to the concerns broached by the
states and to present its own. President Dinah Shelton
began by expressing her gratitude for the recommen-
dations. She noted that the JACHR was already doing
many of the things recommended in the report and said
that implementing the rest was simply a matter of more
funding. The members of the Commission and officials
from the Executive Secretariat participated in five discus-
sions with the states. At one of them, the IACHR offered a
detailed account of the historical practice of precautionary
measures and of the criteria for including a country in
Chapter IV, explaining how these criteria had evolved.
The Commission also made itself available to respond
to the concerns of states in its deliberations. A member
of the Executive Secretariat attended all Working Group
meetings and helped clarify procedural questions in the
formulation of the recommendations. The permanent
observers of Spain and France also monitored the process.

18 See, in this journal, “Position of Civil Society Organizations of the
Americas on the Final Report of the Special Working Group to
Reflect on the Workings of the Inter-American Commission on
Human Rights with a View to Strengthening the Inter-American
Human Rights System.”



As next steps in the process, the IACHR will have to
prepare and publish a response to the Working Group’s
report. The Secretary General will then prepare a follow-up
report documenting the ways in which the recommenda-
tions have been implemented for presentation the next
time the OAS takes up this issue.

In the words of a high-level OAS official who participated
in the discussions on behalf of his country, the reflection
process was “positive because it allowed some states to en-
gage in a cathartic exercise with the IACHR” about aspects
of the Commission’s work which make them uncomfort-
able. Since the IACHR has always left its door open for di-
alogue, and it has usually been the states that have sought
to close it, the question becomes: Was it really necessary
to form the Working Group in order to experience this
“catharsis™?

In any event, this cathartic process has clearly
produced some worrisome results as well as some hopeful
ones. For instance, Brazil's overreaction to the precau-
tionary measures ordered in the Belo Monte case paved
the way for other states to bring to the table proposals
like the one from Ecuador, which was intended to weaken
rather than strengthen the system and which created a
new and unnecessary point of conflict. If the intention
was to strengthen the system, that discussion certainly did
not reflect it.

Another outcome of this process was that additional
mandates were assigned to the IACHR,” creating a
need for more funding. This reflects the states’ complete
disregard for the IACHR financial constraints and an
unwarranted involvement in its internal and procedural
affairs. Simply put, and in keeping with many of the criti-

19 These recommendations included, for example, “Prepare a report
on the impact of the non-universality of the American Convention
on Human Rights and inter-American human rights instruments,
as well as of the recognition of the contentious jurisdiction of the
Inter-American Court of Human Rights, on protection and pro-
motion of human rights in the region” and “Prepare a practical
guide or manual on friendly settlements to include, inter alia, the
status of their regulation in the IAHRS, a compendium of success-
ful experiences and best practices in their use, a list of possible
reparation measures, etc.” Report of the Special Working Group
to Reflect on the Workings of the Inter-American Commission on
Human Rights with a view to Strengthening the Inter-American
Human Rights System for consideration by the Permanent Council,
pp- 9 and 14.

cisms heard in the halls of the OAS, it is not the states’
place to tell the IACHR how to write its reports or manage
its resources. Their duty is to provide it with the resources
it needs to operate effectively and to fulfill the mandates
that they, as states, have assigned it.

During the long hours of discussion in the Working
Group, little was said about the fact that the best things
states could do to strengthen the inter-American human
rights system would be to ensure its sustainability with
sufficient funds and adhere to its decisions. It was clear
that very few representatives from the missions to the OAS
had even read the IACHRS Strategic Plan for 2011-2015.
Had they done so, it would have greatly enriched some
of the discussions. The document identifies the challenges
facing the IACHR and outlines a plan of action with strat-
egies to reinforce the IACHR’s work for the next five years.

The “cathartic exercise” also failed to put another
crucial issue on the table: the responsibility of states to
present qualified candidates for positions on the Inter-
American Commission and the Court. At minimum, this
means that the individuals proposed for those positions
should be human rights experts who know and under-
stand the system and are capable of navigating sensitive
political issues. We should not forget that in the end, the
decisions issued by the IACHR and the Court are no more
and no less than the product of decision making by those
who make up these organs.

Imperfect as it may have been, the first stage of the
reflection process is over. It is now time to wait while the
IACHR evaluates the content of the recommendations it
has received and has the opportunity to pursue its own
catharsis.

In sum, there is no question that this process was a
valid if flawed exercise that should serve as a springboard
for more profound and structured discussions, informed
by a better understanding on the part of states about
what the Commission does and does not do and aimed at
securing the future of the inter-American human rights
system.

[ ]
Please send comments and possible

@ contributions for this publication to

| aportes@dplf.org.
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The inter-American human rights system has con-

ferred prestige and relevance on the Organization of
American States (OAS). In the era of dictatorships and
civil wars, as well as in modern times, when democracies
are called upon to address structural human rights issues,
the Inter-American Commission on Human Rights and
Inter-American Court of Human Rights have consistently
served as the conscience of the hemisphere by supporting
states (conditions permitting) and their inhabitants in the
effective protection of human rights. Through individual
case judgments, in loco visits, thematic rapporteurships,
advisory opinions, precautionary and provisional mea-
sures, and thematic and country-specific reports, the
system plays a pivotal role of condemnation and early
warning in response to situations that undermine the con-
solidation of democracy and the rule of law. It serves to
protect the rights of individuals when they are not duly
guaranteed at the domestic level. The Commission and
the Court have saved lives, and they continue to do so.
The two bodies helped open up democratic spaces in the
past, and today they are helping to consolidate democra-
cies. They have struggled and continue to struggle against
impunity, and they help ensure truth, justice, and repara-
tions for victims.

Strengthening the inter-American system
as a strategic objective of the reflection
process

The process of reflection on the inter-American sys-

tem should aim to strengthen it by identifying mea-
sures that will boost the effectiveness of its promotion and
protection role and increase its capacity to adapt to hemi-
spheric circumstances and respond to the requirements
of each historical moment. Deliberations on reforms and
strengthening of the system should seek to further states’
compliance with their obligations and improve human
rights promotion and protection on the ground. The
process should focus on ensuring more and better indi-
vidual and collective enjoyment of human rights and on
supporting states in fulfilling their duties. Each proposal
should be evaluated and scrutinized in light of these prin-
ciples. The reforms should scrupulously avoid any initia-
tive whose purpose or effect is to weaken the system’s ef-
fectiveness.

The outcome of reflection should reinforce promo-

tion and protection mechanisms that are working ef-
ficiently and enjoy broad support from the system’s main
stakeholders; consolidate areas in which the Commission
and the Court have been successful; identify situations or
groups that have not been accorded sufficient attention;
and, finally, eliminate, modify, or overcome dysfunctional
aspects that undermine the core objective of protecting
human rights.

The actors of the inter-American system
and their role and responsibility in the
reflection process

The inter-American human rights system should be

conceived as encompassing much more than the Com-
mission and the Court. States create the system, assume
the primary responsibilities, and are the object of the deci-
sions of both bodies. States, however, should be regarded
as multifaceted rather than monolithic, comprising myriad
actors with different agendas, responsibilities, and visions.
All of these actors, including foreign affairs ministries, ju-
diciaries and legislatures, ombudsman offices, prosecutors
and public defenders, and national, provincial, and munici-
pal governments, have responsibilities for human rights in
their respective jurisdictions. The OAS and its organs, in
particular the General Assembly, the Permanent Council,
and the Committee on Juridical and Political Affairs, have
important duties with respect to the Commission and the
Court, such as electing their members, discussing their an-
nual reports, approving their budgets, adopting new human
rights instruments, and acting as collective guarantors of
the system. The secretary general, too, has important pow-
ers within the system: he can influence the Organizations
agenda, has the final word in the appointment of Commis-
sion officials, and is able to interact politically with states
and with the human rights bodies themselves.

As the system’s main users, civil society organi-
zations—understood in the broadest sense, and not
confined to nongovernmental human rights organizations
(NGOs)—play a pivotal role in the network of relation-
ships that makes up the inter-American system. They
submit complaints, provide information to the official
bodies and to societies, assist and counsel victims, and
train local actors. Lastly and most importantly, the system
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includes the entire societies, in particular the victims
of human rights abuses who turn to the system seeking
the justice that has eluded them in their own countries.
The inherent purpose of the inter-American system is to
protect their rights. Rather than focusing exclusively on
the Commission and the Court, any reflection on the
system must take all of these actors into account and
examine and evaluate the roles they play in the promotion
and protection of rights throughout the Americas.

This means that states should facilitate broad and ro-

bust NGO participation and interaction as a contribu-
tion to constructive dialogue and to a deeper understand-
ing of the human rights situation. The process must ensure
the full and timely participation and inclusion of NGOs
representing diverse sectors of society, particularly local
and national organizations and other social movements
that interact with the system.

A serious and informed reflection process
Discussions about the evaluation, reform, improve-
ment, or strengthening of the inter-American human

rights system do not typically start from the regions his-

torical context, human rights needs, or pressing challenges.

And while the terms “evaluation,” “reform,” “improvement,”

and “strengthening” tend to be used interchangeably, they

actually have very different meanings and purposes and re-
flect divergent positions concerning the current and future

value of the inter-American human rights system.

In general, references to evaluation and reform are tied

to assumptions that the inter-American system is not
doing a satisfactory job, that its modus operandi is one of
confrontation with states (a throwback to the era of dicta-
torships), or that it fails to properly uphold the “rights” of
states that appear before the Commission and the Court.
As a result, “evaluation” and “reform” of the system usually
are taken to mean placing limitations on the Commission’s
powers. The terms “improvement” and “strengthening,” in
contrast, tend to communicate that the system is legitimate
and effective and that measures should be adopted to ensure
that states comply with the decisions of the inter-American
bodies, incorporate inter-American standards into domes-
tic law, broaden victims’ access and participation, and in-
crease the system’s operating budget.

Over the past 20 years, states consistently have ex-
pressed their proposals in a volatile and contingent
manner, usually in the form of individual reactions by state
representatives, rather than as coherently articulated poli-
cies. Such proposals often surface in response to a particular
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decision or report by the Inter-American Court of Human
Rights, or, more recently, to a particular Court judgment.
Rarely are they based on a detailed examination of the ac-
tual situation and human rights needs of the countries.

The point of departure for the reflection
process: The human rights situation in the
countries

All OAS processes and initiatives must take into ac-

count the changing context and structural challenges of
protecting human rights to which the system will have to re-
spond. The reflection process is misguided to the extent that
it confines itself to proposals to reform the Commission’s or
the Court’s rules of procedure or to a discussion of admis-
sibility procedures, hearings, precautionary measures, the
Commission’s role vis-a-vis the Court, and so forth. In other
words, it is a mistake to focus on individual petition proce-
dures instead of examining the human rights problems and
needs of each country and of the region as a whole and of-
fering a profound reflection on whether states are complying
with their inter-American human rights obligations.

A serious reflection process should begin with
1 an assessment of the human rights situation in the
countries and in the region. Only after obtaining such a
clear picture is it reasonable to ask what type of system is
required and necessary for the present time and for the next
50 years. The reflection process should also be based on
knowledge, data, and careful observation of the full range
of human rights needs in the region and the circumstances
of each country. Statistical data on the work of the Commis-
sion and the Court and the application of their decisions
by Member States should be generated in order to obtain a
clear assessment of the system.

1 1 The reflection process should not take an exclusive-

ly procedural approach, concentrating on the rules
of procedure or case-processing procedures of the system’s
bodies. Rather, it should adopt a primarily substantive ap-
proach that focuses on the human rights demands in the
region and the system’s response to them. This requires
an examination of the inter-American system’s role on a
regional political stage characterized by flawed democra-
cies, serious problems of social exclusion, and institution-
al deterioration.

Strengthening the inter-American system
requires national reform

States must institute national reforms that include
1 ratifying inter- American treaties and fulfilling their
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fundamental duty to apply them, accepting the Court’s ju-
risdiction, withdrawing reservations, incorporating inter-
American treaties into domestic law, strengthening the ca-
pacity of national human rights entities, providing educa-
tion and training on the way in which the inter-American
system operates, and complying with the decisions issued
by its bodies.

1 States must revalidate the Inter-American Commis-
sion and Court as the authorized interpreters of in-
ter-American instruments. They must reaffirm that reject-
ing or failing to give effect to their decisions is incompatible
with the essence of the inter-American system and weakens
states’ commitment to human rights. States must also con-
firm that their obligations with respect to inter-American
instruments and the decisions of the Commission and the
Court extend to all branches and levels of government.

Strengthening the inter-American system

requires reforms within the OAS

1 4 States should act multilaterally at the level of the
OAS to improve the way in which the Commis-

sion’s reports and the Court’s judgments are received and

examined by its political bodies.

1 The OAS must guarantee sufficient funding for the
5 Commission and the Court to perform all of their
functions. At least 25 percent of the Organization’s budget
should be allocated to the two bodies.

States should consider adopting measures to im-
1 prove the procedures for appointing and electing
the members of the Commission and the Court, to ensure
their independence and technical qualifications. To this
end, states should widely publicize vacancies at the Com-
mission and the Court and appoint the best-qualified in-
dividuals after exhaustive national consultations. The OAS
should establish a transparent process for electing members
of the Commission and the Court.

1 The OAS should centralize its human rights work.
7 Article 2 of the OAS Charter should be amended
to include the promotion and protection of human rights
as one of the Organization’s essential purposes. Moreover,
to rectify an important shortcoming, the Court should be
incorporated into the Charter, which currently recognizes
only the Commission. The Charter should accord norma-
tive protection and recognition to the principles at the heart
of the systems effectiveness, legitimacy, and credibility, that
is, the independence and autonomy of the Commission, the
Court, and their respective executive secretariats, and the

binding nature of the decisions of both bodies.

1 8 The OAS should advocate and, ideally, require that

all Member States become parties to the American
Convention on Human Rights and accept the jurisdiction of
the Court. To this end, sufficient incentives should be estab-
lished so that all Member States attain this goal within a rea-
sonable period of time. The year 2019, for example, which is
the 50th anniversary of the adoption of the American Con-
vention, might be an appropriate target date for achieving
universal adhesion to the Convention and the jurisdiction of
the Court. At the end of the proposed time frame, the OAS
should consider whether those states that have not adhered
to this core human rights treaty can continue to be part of
the Organization or enjoy the same rights as the states that
participate fully in the inter-American system.

Each state should set up a national mechanism
1 to coordinate, promote, and implement inter-
American decisions as a means of facilitating compliance
and following up on recommendations. The mechanism
would necessarily involve the most relevant government
agencies and ministries as well as civil society represen-
tatives. The Commission should be a permanent mem-
ber of this body and should participate periodically in its
meetings to provide technical advisory services, share its
regional and historic experience, and spotlight best prac-
tices. This national mechanism, and the Commission it-
self, should report to the OAS every six months. Victims
should be invited to participate in the meetings convened
by this mechanism when their cases are being analyzed
and to submit their observations to the OAS.

The Inter-American Democratic Charter should
20 be amended to link the Organization’s response
mechanisms to crises of democratic governance with the
goal of ensuring full enjoyment of human rights. It should
identify serious, systematic human rights abuses and re-
peated and consistent failures to comply with the deci-
sions of the human rights bodies as factors that trigger
the mechanisms to safeguard democracy included in the
Democratic Charter. In order to avoid intensifying a cri-
sis, which often leads to institutional breakdown or politi-
cal violence, the Democratic Charter should set up some
type of preventive reaction mechanism for response to
reports or early warnings issued by the Commission. The
Court should have the capacity to generate and trigger the
mechanisms for safeguarding democratic institutions set
out in the Democratic Charter (Articles 18 and 20). M
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Panel on Freedom of Expression in Ecuador

Human rights defenders and journalists described attacks on freedom of expression in Ecuador before the international community. From left: Katya Salazar, DPLF;
César Ricaurte, Fundamedios; Ménica Almeida, journalist for El Universo; and Christian Zurita, co-author of El Gran Hermano.

At a hearing on October 25, 2011, during the 143rd regu-
lar session of the Inter-American Commission on Human
Rights (IACHR), panelists aired serious threats to freedom
of expression in Ecuador and the use of state power to take
legal action against journalists, media outlets, and human
rights defenders critical of the Ecuadorian government. The
following organizations and individuals participated in the
hearing: Fundamedios (Andean Foundation for Media Ob-
servation and Study), the National Union of Journalists of
Ecuador (UNP), journalist Monica Almeida of E/ Universo
newspaper, and Christian Zurita and Juan Carlos Calderon,
journalists and co-authors of E/ Gran Hermano. Concerned
by the weakening of judicial independence reflected in
these cases, the Due Process of Law Foundation joined the
hearing as a petitioner. The hearing was also attended by a
delegation from the Ecuadorian state, led by its minister of
foreign affairs.

At the hearing, petitioners testified before the IACHR
about the serious constraints imposed on journalists and
media outlets that appear critical of the government in car-
rying out their public information function. They noted cur-
rent laws and draft legislation that contravene international
standards related to freedom of expression. The panelists
condemned the climate of hostility and intolerance toward
the press that has been encouraged by President Rafael
Correa, noting that the state apparatus had been deployed
to impose enormous fines on anyone who openly criticizes
the current administration. The petitioners showed a video
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documenting some of the president’s most recent efforts
to discredit the press. Afterward, journalists Calderén and
Zurita testified about the lawsuit that the president brought
against them for “moral damage” stemming from publication
of the book E/ Gran Hermano, which implicates the presi-
dent’s brother in acts of corruption.

In its response, the Ecuadorian state denied all of the ac-
cusations. It used more than half of its presentation to dele-
gitimize and discredit the information presented, the work
of the journalists present at the hearing, and the work of
the independent press in Ecuador more broadly. The state's
delegation did not respond to any of the questions put to it
by members of the Commission.

The next day, DPLF organized a public event on the is-
sues raised at the hearing. Held before a large audience
interested in the situation of the Ecuadorian press, the
panel included César Ricaurte, director of Fundamedios,
along with journalists Christian Zurita and Ménica Almeida,
and was moderated by Katya Salazar, executive director of
DPLF. Early this year, a first instance court sentenced Zurita
and Calderon to pay $2 million in fines for the alleged moral
damage the publication of their book had caused to Presi-
dent Correa. Four executives from E/ Universo were also
sentenced for defamation. In a national address on February
27, President Correa stated that he had “decided to pardon
the accused and rescind the sentences that had rightfully
been imposed on them.”
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he inter-American system for the protection of hu-

man rights has undergone significant changes over

its 50-year history, an evolution that has acceler-
ated in the past two decades in tandem with democratiza-
tion processes in Member States of the Organization of
American States (OAS). At its inception, the system con-
sisted only of the Inter-American Commission on Human
Rights (IACHR), established at an ad hoc meeting—the
Meeting of Ministers of Foreign Affairs—and without a
treaty behind it; yet it has managed to progressively con-
solidate its juridical and political structure, create the In-
ter-American Court of Human Rights, and adopt a range
of human rights treaties. As democratization processes
have taken hold on the American continent, the Com-
mission and the Court have become increasingly effec-
tive, notwithstanding marked unevenness among OAS
Member States and severe budgetary constraints. Despite
the progress made, however, the inter-American human
rights system still has serious shortcomings.

The American Convention on Human Rights and
the inter-American human rights system in general
were designed to operate optimally in democratic
contexts rather than as a fairly limited means of dealing
with authoritarian regimes. History, however, dictated
a different path, given that the inter-American system
emerged against the backdrop of brutal dictatorships in
the region. As OAS Member States transitioned toward
democratic systems, the Commission and the Court were
able to fully assume their mission. These important shifts
in the work of the inter-American system have triggered
tensions—sometimes powerful ones—with states.

An interesting aspect of the evolving relationship
between OAS Member States and the inter-American
human rights bodies during these democratization
processes is the increasingly diverse range of government
institutions that are involved. As most countries have

made progress in strengthening the separation of powers
and judicial independence and have created or empowered
specialized human rights entities at the national level—
ombuds offices, defenders of the people, and the like—
their relationship with the Commission and the Court has
become more dynamic. Similarly, a number of initiatives
in recent years have sought to diversify state participation
in the inter-American human rights system. All of these
factors have strengthened the adaptation of domestic law
and practice according to inter-American standards.

Civil society organizations have also played a highly
relevant role in the development and strengthening of the
inter-American human rights system. These organizations
have supported the work of the IACHR since the beginning
by providing it with information, calling attention to a
range of human rights problems through complaints and
at hearings, and participating actively in country visits.
They also are responsible for a significant percentage of
the petitions lodged before the JACHR. Similarly, civil
society organizations have gradually expanded their role
vis-a-vis the Inter-American Court insofar as the latter
has provided opportunities for them to do so. Finally,
they have been instrumental in persuading the human
rights bodies of the inter-American system to continue to
expand and diversify their thematic agenda.

Asaresult of all of these processes, the inter-American
human rights system has proved capable of changing and
adapting to new contexts and exigencies. It has accom-
plished this by strengthening its management and by
enacting successive reforms of the rules of procedure of
the Commission and the Court, the most recent of which
featured unprecedented levels of participation. Still, the
inter-American system, and the Commission in particular,
is ill-equipped to take up and expeditiously resolve the
volume of complaints received. Over the past 20 years, the
inter-American human rights system has issued numerous

1 The opinions expressed herein are the author’s and do not necessarily represent the views of the IACHR.
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landmark decisions in different thematic areas that have
influenced states at the domestic level; yet this alone is
not sufficient if the system is not equipped to satisfy the
demands for justice in each individual case. Three inter-
related areas of concern are the system’s funding base, its
effectiveness, and its autonomy.

No matter how much the Commission and the Court
continue to streamline their management in order to
improve their performance to the level expected of these
two bodies, it is absolutely imperative to strengthen their
funding. The inter-American system’s work is severely
affected by chronic shortfalls in funding that render its
two main bodies incapable of fully carrying out their
assigned mandates. This has a particularly detrimental
effect on the case system, which cannot possibly process
the enormous volume of complaints it receives every year
in a timely manner. In recent years, states have offered
expressions of support for the Commission and the Court
in presentations to the political organs of the OAS, but
this has not translated into any significant increase in
their financial contributions to the two bodies. In 2011,
the Commission submitted its Strategic Plan 2011-2015
to the Member States of the OAS, setting out the degree
to which the fulfillment of its various mandates would be
strengthened by greater resource availability. Nonetheless,
the Permanent Council has paid scant attention to the
strategic plan in its internal discussions.

Another important concern is the limited effectiveness
of the decisions and reports issued by the inter-American
human rights bodies, despite some improvements in this
regard in the context of democratization processes in OAS
Member States. On the positive side, states are increas-
ingly complying with decisions that grant compensation
to victims or include other forms of symbolic reparation.
However, they remain reluctant to implement measures
such as legislative or other types of reforms. Despite a
trend toward such reforms, as I noted earlier, they tend to
take a lot of time and are frequently unrelated to a specific
case. There is particular concern with lack of effectiveness
in the area of investigations on the merits and punishment
of the perpetrators of human rights violations. This is
evident in the large percentage of cases that the Inter-
American Commission is still following up, long after
having issued its decision, and the significant volume of
cases that the Court has kept open after having handed
down its judgment.
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Part of the problem is the failure of the political organs
of the OAS to act as collective guarantors of the inter-
American human rights system. Although in recent years
the General Assembly has adopted resolutions calling on
states to abide by the decisions of the Commission and
the Court, the political organs of the OAS seldom go
any further than that. They do not take responsibility for
following up on specific cases or on a state’s chronic failure
to comply with the orders of the two bodies.

Finally, it is also important to preserve the Commis-
sion’s autonomy. The IACHR is a hybrid in the sense
that commissioners are elected in their individual
capacity while the staff is administratively attached to
the General Secretariat of the OAS. A positive practice
that has emerged in the past 15 years is that the Secretary
General of the OAS ratifies the individuals selected by the
Commission, usually through a competitive public search.
While this has clearly boosted the level of expertise on the
Commission, it is still only an informal practice that is
subject to change until such time as it is legally instituted.

Over the past 20 years, the Permanent Council of
the OAS has created a number of working groups, under
different names, to look at the activities of the inter-
American human rights system. Nonetheless, the three
key aspects I have described—the Commission’s funding
base, the effectiveness of its decisions, and its autonomy—
have not been a priority on their agendas. What has
occurred instead is that other issues have been examined
time and again, even though many of them are, in fact,
contingent on those same three aspects.

The changes in the inter-American human rights
system in the course of democratization processes on the
American continent have largely been the result of a combi-
nation of initiatives by the Commission and the Court,
the changing role of OAS Member States vis-a-vis the two
bodies, and the work of civil society organizations. The
Commission and the Court—which have been given only
general norms for exercising their respective mandates
under the OAS Charter, the American Convention, and
their statutes—have developed their own specific norms
through successive iterations of their rules of procedure.
In recent years these regulatory reforms have been under-
taken with broad participation from states and civil
society, although the human rights bodies themselves
reserve the right to decide on any changes to be made. The
Commission has, at its own initiative, undertaken a series
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of management-level reforms that are mainly, although not
exclusively, related to strengthening the case system. More
active engagement on the part of states, coupled with the
more active role that civil society has played in the inter-
American human rights system, has galvanized a series
of procedural reforms, changed the thematic agenda of
the human rights bodies, and improved the effectiveness
(although clearly not enough) of the decisions issued by
those bodies.

The Inter-American Commission and the Court are
engaged in an ongoing evaluation of their own practices

On October 28, 2011, DPLF, together with the Alianza
Ciudadana Pro Justicia (Citizens’ Alliance for Justice),
based in Panama, participated in a thematic hearing before
the Inter-American Commission on Human Rights on the
functioning of the justice and human rights system in that
country. Speaking on behalf of the Citizens' Alliance were
its president, Carlos Lee, its executive director Magaly Cas-
tillo, and Miguel Antonio Bernal, a journalist and member of
the organization. Mirte Postema, senior officer of the Judicial
Independence Program, spoke on behalf of DPLF.

The hearing touched on several problems that have had
an extremely detrimental effect on human rights and judicial
independence in Panama. The petitioners described execu-
tive branch interference in the judiciary—for example, in the

and rules of procedure. While they are in a position to
continue to strengthen the inter-American human rights
system, they must be granted the autonomy they need to
bring about reforms. Given the current state of affairs in
the system, however, qualitative improvements to the work
of the Commission and the Court will only be possible to
the extent that states, through the political organs of the
OAS as well as on their individual initiative, provide suffi-
cient resources in keeping with the magnitude of the tasks
entrusted to these two bodies, ensuring the effectiveness
of their decisions and guaranteeing their autonomy. M

Hearing on Judicial Independence in Panama

Participants at the hearing on judicial independence
in Panama. From left: Miguel Antonio Bernal, Magaly
Castillo, and Carlos Lee of the Alianza Ciudadana Pro
Justicia, and Mirte Postema of DPLE.

selection of Supreme Court justices; ineffectiveness and
state manipulation of the justice system; and the current ad-
ministration’s hostility toward monitoring efforts on the part
of civil society. The information they presented to the Com-
mission exposed the deplorable state of the justice system
in Panama and the impact of documented violations on the
rule of law in that country. The Commission paid close at-
tention to the information given and asked the petitioners
and the state a number of questions in order to obtain a
clearer picture of the irregularities reported. The day before
the hearing, DPLF organized a public event on these issues,
which was attended by several Washington-based institu-
tions including the US Department of State, the Inter-Amer-
ican Development Bank, and the American Bar Association.
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he Inter-American Commission on Human Rights

(IACHR) was originally conceived as a political

body for the promotion of human rights in the
region.' The subsequent adoption of the American Con-
vention on Human Rights entrusted the JACHR with a
protection function as well. This created a complex syn-
ergy between the IACHRSs role of monitoring and political
interaction with states and its petition system for human
rights violations that have not been properly remedied
at the domestic level.” Balancing those two functions re-
mains a challenge today.

Now more than ever, the demands on the JACHR to
exercise its protective function have kept the Commission
from fully realizing its potential as a political force.
Notwithstanding the merits of the petition system, the
problems of access to justice and effective protection
of rights in the hemisphere require a comprehensive
approach that transcends the particular remedies that may
be established in individual cases. The view that the inter-
American human rights system should move toward an
exclusively jurisdictional focus—as the European human
rights system did by adopting Protocol 11 of the European
Convention on Human Rights’—fails to consider that
litigation is just one tool in a complex framework for the
effective protection of human rights.

Latin American democracies in the twenty-first
century must deal with the legacy of years of dictatorships
and internal armed conflicts in the region, as well as with
the impact that the neoliberal policies of the 1990s have
had on peoples rights. In order to genuinely uphold the
rule of law, contemporary states must reverse the struc-
tural inequalities that stand as obstacles on the long road
toward consolidating effective democracies. They must

1 See, for example, the Declaration of the Fifth Consultation Meet-
ing of Ministers of Foreign Affairs held in Santiago, Chile, on Au-
gust 12-18, 1959, Final Act, Document OEA/Ser. C/IL.5, pp. 4-6.

2 See,in thisregard, Articles 41 and 44-51 of the American Conven-
tion.

3 Protocol 11 of the European Convention on Human Rights en-
tered into force in November 1998.
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make efforts to remedy and resolve the specific needs
presented by certain sectors of society, such as women and
indigenous peoples.

In this context,
overcome the difficulties they face in fulfilling their basic
duty to respect, protect, and ensure full enjoyment of the
human rights of all people subject to their jurisdiction.
At the same time, they need to deal with the obvious
pressures that economic development decisions are
placing on human rights in the region.

In order for the IACHR to capably guide states along
this path, the Commission must strike a constructive
balance between its political and quasi-jurisdictional roles.
The stakeholders of the human rights system—primarily
states parties and user organizations—should be involved
in defining the nature of this work. This means that states
should reaffirm and update some of the system’s founda-
tional agreements, while civil society should explore the
potential that political tools offer for the protection and
promotion of human rights.

A subsidiary system for the defense of human rights
should appropriately combine the tasks of protection
and promotion. Individual case litigation can result in
measures to ensure non-repetition that require struc-
tural change. One of the challenges inherent in public
policy advocacy around a particular case, however, is that
working with and for the victims of human rights viola-
tions sometimes involves the quite valid decision to place
their interests above efforts to bring about long-term
institutional change.

The spectrum of actions available to the JACHR in its
political role should be strengthened to complement its aim
of protecting rights through the petition system. In loco visits,
thematic and country reports, and hearings on the general
situation are all useful tools for assessing the main human
rights concerns in the region and designing and imple-
menting appropriate strategies to address them. Thematic
rapporteurships, for example, offer a useful framework for
identifying the problems facing particular groups whose

government institutions must
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rights have been historically and systematically violated.

All stakeholders of the inter-American human rights
system face the challenge of assessing the degree to which
individual states have assimilated into domestic law and
practice the principles, rules, and standards that embody
their human rights obligations. It is imperative to move
beyond the status quo, in which the decision in a particular
case appears to provide the only basis for engaging states
in an effective dialogue about the incorporation of specific
standards into their public policies. There are at least
two prerequisites for encouraging greater receptivity.
First, states must be committed to creating institutional
frameworks capable of absorbing the results generated by
these political mechanisms at the local level. At the same
time, the IACHR must strategically plan and coordinate
its activities based on the assessment described above in
order to optimize the protection of human rights. It must
also conduct periodic evaluations of the receptivity of
states to the standards articulated in individual cases and
in thematic and country reports.

As respect for human rights standards at the domestic
level is improved—for example, by optimizing the acces-
sibility and performance of justice systems—the torrent of
individual cases flowing into the system will start to subside.
This will also be the case if violations can be prevented
through the adaptation of legislation or institutional
practices to bring them into line with the inter-American
system. An example of this would be the adoption by states
of guidelines consistent with inter-American standards on
the prior consultation of indigenous peoples.

Of course, these ideas will amount to no more than
good intentions unless they are accompanied by the
allocation of sufficient resources, both material and profes-
sional—mainly on the part of the Member States of the
Organization of American States (OAS)—to bring about
a virtuous circle that encompasses the IACHR’ different
competencies.

These proposals are necessary steps for enabling the
protection system to fulfill its basic aims. To the extent
that states incorporate human rights standards into their
policies and broadly uphold the rights of their popula-
tions, it will become possible to limit the individual
petition system to identifying and addressing structural
barriers or emblematic violations that absolutely require
the IACHR to exercise its quasi-jurisdictional mandate.

International human rights law is constantly evolving,

and the protection system must therefore be able to adapt
to emerging needs in the region. Toward this end, it is
essential that the system’s stakeholders be able to assess
the capacity of the system, as originally designed, to
respond to contemporary demands. Dialogue and collab-
oration are critical for strengthening the subsidiary role of
the protection system, but it only makes sense to explore
this possibility if it is premised on a firm and sincere
commitment on the part of OAS Member States.

To conclude, the quasi-jurisdictional and political
roles of the IACHR cannot be seen as mutually exclusive.
The human rights system would collapse if its gateway
institution, the TACHR, were to attempt to process the
innumerable human rights violations in the region on
a case-by-case basis. On the other hand, the system
would forfeit an essential tool, namely the ability to
sanction a state for a human rights crime and require it
to make reparations, if the IACHR were to focus solely
on its political role of promoting respectful policies and
strengthening internal mechanisms for human rights
protection. The relationship between the two roles that
have been entrusted to the IACHR must be governed by
a constructive tension in which individual cases serve not
only to obtain a remedy for the victim, but also to identify
structural problems. This in turn would strengthen the
capacity of states to prevent massive violations. For this to
occur, however, states must have a genuine commitment
to the system, the system’s organs must have a clear under-
standing of their role, and user organizations must be able
to use these functions strategically.

These reflections are intended as a contribution to the
discussions about strengthening the system, and specifi-
cally as a follow-up to the discussions during the latter half
of 2011 in the framework of the Special Working Group
to Reflect on the Workings of the IACHR with a view to
Strengthening the Inter-American Human Rights System,
which centered on the apparent tension between the
political competencies and quasi-jurisdictional functions
of the JACHR.* W

4 See, for example, “Presentation by the Delegation of Mexico on the
Topics ‘Challenges and Medium- and Long-Term Objectives of the
IAHRS’ and ‘Precautionary Measures,” working group meeting
of September 12, 2011, and “Remarks by the OAS Secretary Gen-
eral, José Miguel Insulza at the meeting on July 14, 2011.” Both are
available on the Web page of the Special Working Group, http://
www.oas.org/consejo/workgroups/Reflect%200n%20Ways%20
t0%20Strengthen.asp.
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t is widely accepted that the purpose of the inter-

American system for the protection of human rights

is to strengthen democratic states so that they can
improve the quality of life of the region’s inhabitants. Ac-
cordingly, discussions about the system’s workings and
any reform proposals should be focused on this overarch-
ing goal and based on the most objective assessment pos-
sible of the extent to which the inter-American system has
been effective in accomplishing it up to now. Nonetheless,
these days very few voices can be heard raising this issue
at the meetings and in the hallways of the Organization of
American States (OAS).

Many of us share the conviction that the inter-
American human rights system has supported and
contributed to the historic political and social changes of
recent decades, although with different nuances in each
country.? Through its organs and resolutions, the system
has played a critical role in strengthening democratic
institutions, setting national and multilateral agendas,
and developing public policies that prioritize respect for
human rights in the countries of the region.* Despite
a less forceful presence in some countries and consid-
erable resistance from others, the inter-American system
has been the last resort for thousands of victims seeking

1 The opinions expressed herein are the author’s and do not neces-
sarily reflect those of the IPPDH.

2 While I am aware of the variations among countries with respect
to their human rights situations and the relationship of their po-
litical and judicial authorities to the bodies of the inter-American
system, I believe the experiences of Argentina, which is the prin-
cipal country discussed in this article, reflect the potential of the
system throughout the region.

3 See Victor Abramovich, “From Massive Violations to Structural
Patterns: New Approaches and Classic Tensions in the Inter-
American Human Rights System,” Sur: International Journal on
Human Rights, no. 11, http://www.surjournal.org/eng/conteudos/
getArtigoll.php?artigo=11,artigo_01.htm. Originally published
in Spanish in Derecho PUCP: Revista de la Facultad de Derecho de
la Pontificia Universidad Catdlica del Perii, no. 63 (2009).
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protection. And, as the primary source of the principles
and standards that define a common, minimum set of
rights for all countries, it has prompted and shaped insti-
tutional, political, and social reforms. Because of this, the
system has acquired an unprecedented level of influence
over the agendas of the governments and societies of the
Americas.

The inter-American system is by no means perfect. It
cannot afford to turn a blind eye to criticism and reform
initiatives. Its flaws include the failure to achieve univer-
sality: it is unacceptable that just 25 of 34 st